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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned deficiencies in, and

additions to, petitioner’s Federal inconme tax (tax), as follows:



Additions to Tax

Year Defi ci ency Sec. 6651(a)(1)? Sec. 6651(a)(2) Sec. 6654(a)
1998 $2,674 $570. 83 $634. 25 $121. 36
2001 3,514 790. 65 298. 69 139. 05

The issues remaining for decision are:

(1) Should the Court sustain respondent’s deficiency
determ nation for each of the years at issue? W hold that the
Court shoul d.

(2) |Is petitioner liable for each of the years at issue for
an addition to tax under section 6651(a)(1)? W hold that he is.

(3) Is petitioner liable for each of the years at issue for
an addition to tax under section 6654(a)? W hold that he is.

FI NDI NGS OF FACT

Most of the facts have been deenmed admtted pursuant to Rule
90(c). Certain other facts have been stipulated and are so
f ound.

At the tinme he filed the petition in this case, petitioner’s
mai | i ng address was in Magnolia, Kentucky.

During 1998, petitioner received a total of $15,406 in wages

fromthe conpani es indicated bel ow

IAIl section references are to the Internal Revenue Code in
effect for the years at issue. Al Rule references are to the
Tax Court Rules of Practice and Procedure.



Payor of Wages Anount of Wages
Geo P. Reintjes Co., Inc. 1$11, 140
Rayt heon Construction, Inc. 3, 465
NPS Energy Services, Inc. 801

During 1998, Geo P. Reintjes Co., Inc., withheld $137 of
tax frompetitioner’s wages. Petitioner did not nmake any ot her
tax paynents with respect to his taxable year 1998.

During 1998, petitioner also received $9,375 in unenpl oynent
conpensation fromthe Commonweal th of Pennsyl vani a.
During 2001, petitioner received a total of $30,877 in wages

fromthe conpani es indicated bel ow

Payor of Wages Anmount of \Wages
Aycock, Inc. $4, 993
Day & Zi mmerman NPS, | nc. 14, 317
M nnotte Contracting Corp. 6, 520
Peni nsul ar Engi neeri ng 5, 047

Petitioner did not make any tax paynents with respect to his
t axabl e year 2001.

Petitioner did not file a tax return for his taxable year
1998 or for his taxable year 2001.

Respondent issued to petitioner a notice of deficiency (1998
notice) for his taxable year 1998. In the 1998 notice, respon-
dent determ ned that petitioner has unreported wage incone of
$15, 406 and unenpl oynent conpensation of $9,375 for his taxable
year 1998. In the 1998 notice, respondent further determ ned
that petitioner is liable for that year for additions to tax
under sections 6651(a)(1) and (2) and 6654(a). Respondent al so

issued to petitioner a notice of deficiency (2001 notice) for his



- 4 -
t axabl e year 2001. 1In the 2001 notice, respondent determ ned
that petitioner has unreported wage i ncome of $30,877 for his
t axabl e year 2001. 1In the 2001 notice, respondent further
determ ned that petitioner is liable for that year for additions
to tax under sections 6651(a)(1l) and (2) and 6654(a).
OPI NI ON

Respondent acknow edges that section 7491(a) is applicable
in the instant case. Respondent argues, however, that petitioner
has failed to carry his burden of show ng that he has satisfied
the applicable requirenments of section 7491(a)(2). Consequently,
according to respondent, the burden of proof in this case does
not shift to respondent under section 7491(a). On the record
before us, we agree with respondent. W find that petitioner has
t he burden of proving that the respective determnations in the

1998 notice and in the 2001 notice are wong. Rule 142(a); Wlch

V. Helvering, 290 U S 111, 115 (1933). That this case was
subm tted under Rule 122 does not change that burden or the

effect of a failure of proof. See Rule 122(b); Borchers v.

Commi ssioner, 95 T.C. 82, 91 (1990), affd. 943 F.2d 22 (8th Cr

1991).

Wth respect to respondent’s respective deficiency determ -
nations for the years at issue, the record establishes that
petitioner received wage i ncome and unenpl oynment conpensation in

1998 of $15,406 and $9, 375, respectively, and wage incone in 2001
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of $30,887. On the record before us, we find that petitioner has
failed to carry his burden of establishing that he is entitled to
deductions for the taxable years at issue in excess of those
allowed in the respective notices of deficiency that respondent
i ssued for those years. On that record, we sustain respondent’s
deficiency determ nation for each of those years.

Wth respect to respondent’s respective determ nations for
the years at issue of additions to tax under section 6651(a)(1),
petitioner made the following allegations in the petition with
respect to his failure to file a tax return for either of those
years:

There was no return due for both years in ques-

tion, thus no return for the periods here involved was

filed wwth the Ofice of the Internal Revenue Service

nor has any person been authorized by the Petitioner to

file such non required returns. Any clains to the

contrary woul d be fraudul ent.

The record establishes, and petitioner concedes in the
petition, that he did not file a tax return for either of the
years at issue. The record establishes that petitioner received
wage i ncone of $15,406 and unenpl oynent conpensation of $9, 375
for his taxable year 1998 and wage i ncone of $30,887 for his
t axabl e year 2001. On the record before us, we find that respon-
dent has satisfied respondent’s burden of production with respect
to the addition to tax under section 6651(a)(1l) that respondent

determ ned for each of the years at issue. See sec. 7491(c);

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001). On that
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record, we further find that petitioner has failed to carry his
burden of showing that his failure to file a tax return for each
of those years was due to reasonabl e cause and not due to w | ful
neglect. On the record before us, we find that petitioner has
failed to establish that he is not liable for each of the years
at issue for an addition to tax under section 6651(a)(1).?

Wth respect to respondent’s respective determ nations for
the years at issue of additions to tax under section 6654(a),
respondent points out that in the petition petitioner did not
assign any error to those determ nations. According to respon-
dent, pursuant to Rule 34(b)(4), each issue not addressed in the
petition by a clear and conci se assignnment of error, including
additions to tax and penalties, is deened to have been conceded.

W agree with respondent. See Funk v. Conm ssioner, 123 T.C.

213, 215 (2004): Swain v. Conmissioner, 118 T.C. 358, 363 (2002).

In the petition, petitioner failed to assign error to the addi-
tions to tax under section 6654(a) that respondent determ ned in
the respective notices for the years at issue. On the record
before us, we find that petitioner is deened to have conceded

such additions to tax. Petitioner failed to place at issue in

2The cal cul ation of the ampbunt of the addition to tax under
sec. 6651(a)(1l) for each of the years at issue for which we have
hel d petitioner is liable is not subject to sec. 6651(c)(1).
That is because respondent conceded the addition to tax under
sec. 6651(a)(2) that respondent determ ned for each of those
years.
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the petition the additions to tax under section 6654(a) that
respondent determ ned. Consequently, respondent is not required
under section 7491(c) to produce evidence that such additions to

tax are appropriate. See Funk v. Conm ssioner, supra at 216-218;

Swai n v. Conm ssioner, supra at 363-365. On the record before

us, we find that petitioner has failed to carry his burden of
establishing that he is not liable for each of the years at issue
for an addition to tax under section 6654(a).

We now consi der sua sponte whether the Court should inpose a
penalty on petitioner under section 6673(a)(1). Section
6673(a) (1) authorizes the Court to require a taxpayer to pay a
penalty to the United States in an amount not to exceed $25, 000
whenever it appears that a taxpayer instituted or maintained a
proceeding in the Court primarily for delay or that a taxpayer’s
position in such a proceeding is frivolous or groundl ess.

On several occasions before the parties submtted this case
under Rule 122, the Court (1) informed petitioner that the
petition contained statenents, assertions, contentions, and
argunents that the Court found to be frivol ous and groundl ess,

(2) rem nded hi m about section 6673(a)(1l), and (3) adnoni shed him
that, in the event he were to continue to advance frivol ous

and/ or groundl ess statenents, assertions, contentions, and
argunents, the Court would i npose a penalty on himunder section

6673(a)(1). Nonetheless, in the brief that petitioner filed in
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this case, he persisted in making frivolous and groundl ess
statenents, assertions, contentions, and argunents. On the
instant record, we find that petitioner’s position in this case
is frivolous and groundl ess and that he instituted and naintai ned
the instant proceeding primarily for delay. W shall inpose on
petitioner pursuant to section 6673(a)(1) a penalty of $1,200.

We have considered all statenents, assertions, contentions,
and argunents of petitioner, and, to the extent that they are not
frivol ous and/or groundless, we find themto be irrel evant and/or
w thout nerit.

To reflect the foregoing and respondent’s concessi on,

Deci sion will be entered under

Rul e 155.



